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G.R No-5039 of 2013 

(State of Assam Vs Md. Mozibur Rahman & Anr) 

 
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR:: TEZPUR 

G. R. Case No. 5039 of 2013 

Under section-448/323/427/34 of I.P.C 

 
Present:- Sri N. J. Hoque, AJS,  

           Chief Judicial Magistrate,  
                      Sonitpur, Tezpur 

 

       State of Assam   
     –Vs–  

1. Md. Nazrul Islam 
2. Md. Md. Mozibur Rahman 

 
   Both are S/O:- Md. Halimuddin 
   R/O:- Kholiamari  
   P/S:- Tezpur 
   Dist:-Sonitpur, Assam  

….…...Accused Persons  
Advocate appeared: 

 
Mr. Niranjan Saikia, Asst. P.P…………………………… For the State 

Mr. A. Aziz, Ld. Senior Advocate…………………… For the accused persons 

 
Evidence recorded on   :- 25.07.2016, 17.03.2018, 09.07.2018 
        26.11.2020 & 04.01.2021. 
Date of Offence Explanation  :- 10.05.2016 

Argument heard on   :- 18.01.2021 

Judgment delivered on  :- 22.01.2021    

 
 

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that one Md. Ismile Sheikh 

lodged an ejahar before the O/C of Tezpur P.S through Borghat Police Outpost 

alleging inter alia that on 16.12.2013 at about 3:30 PM, FIR named accused 

persons, namely, Nazrul Islam and Mozibur Rahman due to some previous 

enmity illegally entered into his courtyard and without any reason physically 

assaulted his wife and also broke his house including one table.            
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 “INVESTIGATION” 

2. On receipt of the ejahar, Tezpur P.S Case No. 1585 of 2013 under sections-

143/447/323/427 of I.P.C was registered and investigation into. On completion 

of the investigation, the I.O. of this case submitted charge sheet u/s-

448/323/427/34 of I.P.C against the accused persons.   

CHARGE & TRIAL 

3. In pursuant to the court’s process, the accused persons appeared before the 

court and they were allowed to go on bail. Copies u/s-207 of CrPC was 

furnished to the above named accused persons. After hearing both side, 

particulars of offences u/s-448/323/427/34 of I.P.C was read over and 

explained to the accused persons by my Ld. Predecessor in office, to which they 

pleaded not guilty and claimed to be tried. 

STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused persons examined as 

many as 05 (Five) numbers of witnesses including the informant, victim and the 

Investigating Officer. Considering the testimonies of witnesses, prosecution side 

declined to adduce further evidence before this court. Hence, the evidence of 

prosecution side is closed. Accused persons are examined u/s-313 Cr.P.C and 

their pleas of denial are recorded in separate sheet and the same kept with the 

case record. Accused declined to adduce evidence on their defence. 

ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the 

backdrop of evidences offered before this court by prosecution side. 

6. The points for determination in this case are:- 

(i.) Whether on 16.12.2013 at about 03:30 PM at a place called 

Kholiamari under Tezpur PS, the FIR named accused persons 

in furtherance of their common intention entered into the 

house of the informant Md. Ismile Sheikh with intent to 

commit an offence and thereby committed an offence 

punishable under section-448/34 of IPC? 
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(ii.) Whether on the same date, time and place, the accused 

persons in furtherance of their common intention, voluntarily 

caused simple hurt upon the body of the victim named 

Rabita Khatoon @ Begum, who is the wife of the informant 

by way of beating her and thereby committed an offence 

punishable u/s-323/34 IPC?  

 
(iii.) Whether on the same, date and time, the accused persons in 

furtherance of their common intention caused damages the 

house and the table of the house of the informant Ismile 

Sheikh and forcefully took away some domestic articles from 

his house and caused mischief of the said articles amounting 

to Rs. 50/- or more and thereby committed an offence 

punishable u/s-427/34 IPC? 

 
EVIDENCES OF PROSECUTION SIDE 

7. In this case prosecution side to prove the contentions of the ejahar examined 

as many as five numbers of witnesses including the informant, victim and the 

investigating officer in support of this case. Let us reproduce the relevant part 

of the evidences adduced by each witness for the sake of proper appreciation.  

8. PW-1, Md. Ismile Sheikh, being the informant of this case deposed before this 

court that he knows both the accused persons of this case. He deposed that the 

incident took place in the year 2013 and at the relevant time he was not 

present at home. He further deposed that when he went to the police station to 

file a case against the father of accused Nazrul relating to some fishing matter, 

the accused persons illegally entered into his house and started abusing slang 

language towards his wife named Rabita Khatoon @ Begum and also physically 

assaulted her with lathi, khukuri etc. He also deposed that the accused persons 

also cut the hair and clothes of his wife and also broken the mobile phone of 

his carpenter. He further deposed that the accused had broken one table of his 

house and took away the golden ornaments from his house. Thereafter, he 

lodged the ejahar. He identified his ejahar vide Ext-1 wherein he put his 

signature as Ext-1(1). 
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9. PW-1 during his cross-examination testified that the ejahar was written by 

some police personnel but he does not know the contents of the same. He 

further deposed that he had not seen the alleged incident as he was at Tezpur 

at the time of incident. He deposed that the incident took place at about 3:30 

PM and he arrived at home at about 5 PM. He deposed that police interrogated 

him in connection with this case. He denied the fact that he had not stated 

before the police whatever he has deposed before this court except that the 

accused persons broke the table of his house and physically assaulted his wife. 

He deposed that there was a land dispute pending between him and accused 

persons since long. He deposed that accused Mozibur also lodged a case 

against his wife and one Baharul in connection with same incident. He deposed 

that at the time of incident, the carpenter Sattar and Abdul Kadir was there and 

in presence of his the accused persons cut the mobile phone of Sattar. He 

denied the fact that the accused persons have not physically assaulted his wife 

on the day of incident.       

10. PW-2, Md. Abdul Mazid deposed that he knows the informant as well as the 

accused persons of this case. He also deposed that the incident took place 

around five years back and on the day of incident, he was not present at home. 

Later, he came to know that a fight took place between the informant and the 

accused persons. PW-2 in his cross-examination testified that he heard about 

the incident after four months of the alleged incident.  

11. PW-3, Md. Rafiqul Islam deposed that he knows the informant of this case. He 

deposed that the incident took place around five years back at about 4 PM and 

at the time of incident when he went to the field to tie his cattle he heard 

commotions that both the parties have some quarrelled with each others. He 

further deposed that when he went to the place of occurrence he only found 

the informant named Ismile Sheikh along with other villagers at there and he 

met Mazibur Rahman on the road. PW-3 in his cross-examination testified that 

He had not seen any incident. Police did not interrogate him in connection with 

this case.  
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12. PW-4, Must. Rabita Khatoon @ Begum being the victim of this case deposed 

that the informant is her husband and the accused persons are known to her. 

She deposed that the incident took place in the year 2013 at about 4 PM. She 

also deposed that on the day of incident while her husband was not at home, 

the accused persons namely, Nazrul and Mozibur armed with khukuri went to 

her house and searching for her husband and when the accused did not find 

her husband, they made her fallen by holding her hair and put the khukuri on 

her neck and attempted to kill her. She further deposed that the accused 

persons also cut her hair and her mobile phone. She also deposed that the 

accused persons also physically assaulted her and snatched away money from 

her house. She deposed that there was a land dispute pending between them 

and for that her husband lodged the ejahar. 

13. PW-4 in her cross-examination testified that the houses of Rafiqul Islam and 

Abdul Razak were nearby to her house and they have seen the alleged incident. 

She deposed that there was a land dispute pending between them. She also 

deposed that she was alone at the time of alleged incident. She deposed that 

police had interrogated her in connection with the alleged incident. She denied 

the fact that she had not stated before the police that the accused persons 

armed with khukuri went to her house and searching for her husband and also 

cut her hair. She further denied the fact that she had not stated before the 

police whatever she had deposed before this court. She deposed that she 

informed her husband about the alleged incident over telephone and thereafter 

her husband came along with police personnel. She further deposed that she 

was admitted at hospital for about three days. She denied the fact that the 

accused persons had not physically assaulted her. She denied the fact that the 

accused persons did not visit to her house. She further denied the fact that no 

such incident occurred as stated by her before this court and her husband 

falsely lodged this instant case against the accused persons.  

14. PW-5, SI Bidyut Bikash Baruah, who is the investigating officer of this case 

deposed before the court that on 18.12.2013 he was posted at Borghat Police 
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Outpost as I/C. He deposed that on 16.12.2013 one Ismile Sheikh lodged an 

ejahar before the Borghat Police Outpost and accordingly, he made an GDE 

vide No-232 dated 16.12.2013 and on receiving the same, the said ejahar was 

forwarded to the O/C of Tezpur PS for registering a case. Accordingly, the O/C 

of Tezpur PS on receiving the same registered a case vide Tezpur PS Case No-

1585/2013, u/s-143/447/323/427 of IPC and endorsed him to investigate the 

case. Thereafter, he recorded the statement of the informant and proceeded to 

the place of occurrence, prepared sketch map and also recorded the statement 

of the people who resides near the place of occurrence. He identified the sketch 

map as Ext-2 wherein he put his signature as Ext-2(1). He deposed that he did 

not trace out the accused persons and thereafter, on being transferred, he 

handed over the case diary to the O/C of Tezpur PS and consequent to that SI 

Dhiren Kalita, who concluded the investigation and submitted the charge sheet 

against the accused persons u/s-448/323/427/34 of IPC. Ext-3 is the charge 

sheet and Ext-3(1) is the signature of SI Dhiren Kalita, which is known to him.  

15. PW-5 in his cross-examination testified that the ejahar was received on 

16.12.2013 and he went to the place of occurrence on 18.12.2013. He deposed 

that the place of occurrence situated about 10 KM away from Borghat Police 

Outpost. He admitted that PW-4, Rabia Begum @ Khatoon in her statement 

before him had not stated that accused persons went with a khukuri, searching 

her husband and made her fallen by holding the tuft of her hair. He also 

deposed that PW-4 also had not stated before him that she informed the 

incident to her husband over telephone. He further deposed that PW-4 had not 

stated before him that the accused caught hold of her hair. He deposed that 

PW-4 had not stated before him that she was admitted in the hospital for about 

three days.      

DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

16. In this case, considering the charges explained and read over to the accused 

persons, this court finds that the prosecution side has got the burden to prove 

that on 16.12.2013 at about 3:30 PM, the accused persons illegally entered into 
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the courtyard of the informant and without any reason physically assaulted his 

wife and also broke the house including one table.  

17. In the ejahar vide Ext-1 the informant Md. Ismile Sheikh had pleaded that his 

wife was physically assaulted without any reason by the accused persons who 

were armed with several weapon in their hand and he also claimed that 

accused persons caused damage of his house and one table. The statement of 

allegations those were presented by the informant vide Ext-1, investigated duly 

by the investigating officer and consequently, the charge sheet was submitted 

against two numbers of accused persons, namely, Md. Nazrul Islam and Md. 

Mozibur Rahman and on that basis particulars of offences punishable under 

section-448/323/427/34 of IPC were read over and explained to them and 

accordingly, trial has been initiated.  

18. During the trial the informant has been examined as PW-1 and two numbers of 

independent witnesses, namely, Md. Abdul Mazid and Md. Rafiqul Islam were 

examined as PW-2 and PW-3 and the victim named Must. Rabita Khatoon @ 

Rabia Begum was examined as PW-4 and the investigating officer named SI 

Bidyut Bikash Baruah was examined as PW-5. We have already discussed the 

relevant portion of the evidence of each witness for its proper appreciation.  

19. Now, coming to the appreciation of the evidences, this court has meticulously 

perused that the testimonies of each witnesses in the backdrop of the entire 

prosecution story and from there it disclosed that on the date of alleged 

incident the informant Ismile Sheikh was not present at the place of occurrence 

as he himself claimed in his ejahar that he was not present at the place of 

occurrence. He as PW-1 claimed that in the year 2013 one day he came to 

Tezpur and at that time the accused persons went to his house and physically 

assaulted his wife named Rabia Khatoon, abusing her with filthy languages and 

assaulted her by using Khukuri, Lathi, etc. The accused persons also cut the 

hair and torn her clothes and snatch away the mobile phone of carpenter and 

also broken one table of his house. The accused persons also stolen away the 
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golden ornaments and the other documents of his land from his house and 

then he lodged the ejahar before the police.  

20. If we thoroughly perused the evidence presented by PW-1, then it has become 

crystal clear that except the fact of physical assault to his wife and cutting the 

hair of his wife, the other facts deposed by the informant had not been pleaded 

in his ejahar. He has supported one fact of breaking table of his house by the 

accused persons but he has not pleaded the fact of (i) snatching away the 

mobile phone from his carpenter; and (ii) Stolen away of the gold ornaments of 

his house and the other land documents. The evidence presented by PW-1 

downright discloses that at the time of the occurrence he was at Tezpur and he 

went to the place of occurrence after one and half hours. He in his cross-

examination admitted that there were cases lodged against each other and he 

also affirmed in his cross-examination that there was a land dispute pending 

between him and the accused persons. The carpenter Sattar, Abdul Kadir were 

present at the place of occurrence and the accused persons snatched away the 

mobile phone from the carpenters and his wife was admitted for two days at 

the hospital.  

21. The evidence-in-chief unveiled certain omissions on the part of PW-1 regarding 

the fact of snatching away the mobile phone from the carpenter, taking away 

the gold ornaments and other land documents and other facts.  

22. Now, coming to the evidence of PW-2, it disclosed that he heard that there was 

a quarrelled between both the sides and he heard about the incident after 

returning from the religious work. PW-3 is one named Rafiqul Islam and he has 

deposed that five years back at about 4 PM, he went to the field and at the 

time of his return he heard commotions between both the sides and after 

reaching at the place of occurrence, he found some villagers there and he met 

accused Mazibur Rahman on the road and Ismile Sheikh was present at the 

place of occurrence along with others. He admitted that he had not seen the 

alleged incident. The evidence presented by PW-3 although failed to implicate 

the accused persons with the alleged incident but his evidence-in-chief makes it 
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crystal clear that after hearing commotions he went to the place of occurrence 

and he found Ismile Sheikh along with other villagers and he had not met the 

accused persons. As per his version the incident took place at 4 PM and around 

4 PM, he found Ismile Sheikh i.e. the informant at the place of occurrence 

which makes the version of the informant doubtful as the informant claimed 

that he was at Tezpur and he reached at the place of occurrence at 5 PM.  

23. PW-4 is the victim named Must. Rabita Khatoon @ Rabia Begum and she in her 

evidence deposed that in the year 2013 at about 4 PM, in absence of her 

husband accused Nazrul and Mozibur went to her house and asked for her 

husband. The accused persons were armed with “khukuri” and when they failed 

to meet her husband, they cut her hair and put the khukuri at her neck and 

attempted to kill her. The accused persons cut her hair and snatched away her 

mobile phone. The accused persons also physically assaulted her and snatched 

away money from her house. There was a land dispute pending between them 

and for that her husband lodged the ejahar. 

24. On careful and meticulous appreciation of the evidence presented by PW-4, this 

court finds lots of embellishment from the version of victim and the informant. 

Although, the informant i.e. PW-1 at the time of the alleged incident was not 

present at the pace of occurrence but he immediately reached at the place of 

occurrence on hearing about the incident from his wife and thereafter, he 

lodged the ejahar. In his ejahar he claimed that accused persons cut the hair of 

his wife but he failed to claim the fact of snatching away the mobile by the 

accused and snatching away the money from his house. To a certain extent the 

informant had claimed that the accused persons snatched away one mobile 

phone from carpenter and also stolen away the gold ornaments along with 

other land documents from his house. Surprisingly, his wife as PW-4 definitely 

deposed that the accused persons physically assaulted her and snatched away 

her mobile phone and money from her house. Hence, it is seen that all the 

other relevant fact stated by informant and his wife are appears to be 

contradictory with each other.  
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25. Now, coming to the fact of cutting the hair of the victim, both informant and his 

wife has supported such fact in their evidence. But said relevant fact had not 

been pleaded by the informant in his ejahar as he claimed that he has a direct 

knowledge about the alleged incident from his wife. If, on the date of alleged 

incident accused persons really cut the hair of the victim or cut the clothes of 

his wife as claimed by the victim, the informant must have contended such fact 

in his ejahar vide Ext-1, but the admitted fact is that said fact had not been 

pleaded by the informant and such fact introduced by the informant and his 

wife first time before the court. The investigating agency during the 

investigation also failed to seize any sort of cutting hair and clothes from the 

place of occurrence. There is no whisper from the part of the investigating 

agency regarding the seizure of those articles or happening of those incidents 

although both husband and wife in their evidences claimed such fact. The 

ejahar is not a substantive piece of evidence but in the ejahar the informant 

himself had not plead such fact and during the evidence both informant and his 

wife has introduced such new fact of cutting the hair of the victim terming their 

evidence to be contradictory with the contentions of the ejahar. Further in 

absence of any recovery of cutting hair with cloths by the investigating agency 

makes their version to be contradictory in nature. Hence, it is seen that the 

versions of PW-1 and PW-4 found to be full with lot of infirmities and their 

versions cannot be relied upon in respect of the fact of cutting hair of the 

informant’s wife i.e. PW-4 by the accused persons.  

26. Now, coming to the fact of causing physical assault, the informant’s wife as 

PW-4 claimed that the accused persons made her fallen by holding her hair and 

put the Khukuri on her neck and attempted to kill her. The accused persons 

also physically assaulted her. The informant in his evidence claimed that his 

wife was badly beaten by the accused persons with lathis and khukuri and she 

was admitted for two days at the hospital. Now, his wife claimed that the 

accused persons put the khukuri on her neck and physically assaulted her. But 

she had not pleaded what sort of injuries she actually received while her 
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husband claimed that she was admitted for two days at hospital. She had not 

pleaded or claimed that the accused persons caused mischief like breaking the 

house, table of her house. Although, her husband in his ejahar as well as in his 

evidence claimed that the accused persons had broken one table of his house. 

Hence, it is seen that both the witnesses are contradicted with each other’s 

versions and those contradictions are in respect of material fact which cannot 

be brushed aside. Even though, the medical officer was not examined but the 

medical report has been enclosed with the case record and it is seen that no 

external injuries found.  

27. In a case where a victim supposedly physically assaulted by Khukuri or lathi, 

the victim ought to have received at least a superficial injuries or abrasion etc. 

But in this case no sort of injuries detected from the body of the victim. The 

informant at the time of adducing evidence claimed that without any reason the 

accused persons physically assaulted his wife and his wife claimed that as there 

was a land dispute pending between them and investigating officer who 

submitted the sketch map and charge sheet vide Ext-2 and Ext-3, recorded the 

statement of the witnesses u/s-161 of CrPC. During his cross-examination he 

admitted that the ejahar was received on 16.12.2013 and he went to the place 

of occurrence on 18.12.2013. He also affirmed that Rabia Khatoon @ Begum in 

her statement before him had not stated that the accused persons went with a 

khukuri searching her husband and made her fallen by holding the tuft of her 

hair. PW-4 did not state before PW-5 that she informed about the incident to 

her husband over telephone. PW-5 also affirmed that PW-4 had not stated 

before him that she was admitted in the hospital for about three days. Hence, it 

is seen that the evidence of PW-5 makes it crystal clear that some of the 

relevant fact has not been stated by PW-4 before the police. Although, she had 

claimed those fact at the time of adducing her evidence before the court. The 

version of PW-5 confirms the fact that the victim tried to depose some new 

facts at the time of adducing her evidence which makes her evidence 

contradictory with her previous statement. 
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28. Therefore, in the light of the aforesaid discussion, this court finds that the 

evidences presented by PW-1 and PW-4 makes their version full with infirmities 

and reasonable doubt arises from their versions as to the happening of the 

alleged incident as claimed by the informant in his ejahar. Furthermore, the 

evidences are being contradictory in nature cannot be relied upon.  

29. In the result, it can be safely concluded here by way of observing that 

prosecution side failed to prove the guilty of the accused persons beyond any 

reasonable doubt. Hence, all the accused persons are entitled to get the benefit 

of doubt and as such both the accused persons are acquitted from the charges 

u/s-448/323/427/34 of IPC and sets at liberty. Surety is extended for six 

months in view of section-437A of Cr PC.  

30. Accordingly, the case is disposed of. Judgment is prepared and pronounced in 

open court. Given under my hand & seal of this court on this 22nd day of 

January, 2021 at Tezpur.   

 

 
         (Sri N. J. Hoque) 
Chief Judicial Magistrate, 

                                   Sonitpur: Tezpur 
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ANNEXURE 

1. Witnesses for Prosecution:- 

PW-1:- Md. Ismile Sheikh, the informant  

PW-2:- Md. Abdul Mazid,  

PW-3:- Md. Rafiqul Islam, 

PW-4:- Must. Rabita Khatoon @ Rabia Begum, the Victim 

PW-5:- SI Bidyut Bikash Baruah, the I.O. 

2. Witnesses for Defence: NIL 

3. Court Witnesses:  NIL 

4. Prosecution Exhibits: 

Ext-1   :- FIR 

Ext-1(1) :- Signature of PW-1 

Ext-2   :- Sketch Map 

Ext-2(1) :- Signature of PW-5 

Ext-3  :-  Charge Sheet 

Ext-3(1):- Signature of SI Dhiren Kalita 

 

5. Defence Exhibits: NIL 

6. Material Exhibits: NIL  

 

 

Chief Judicial Magistrate  
                                                                                       Sonitpur, Tezpur 


